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APPELLEE HS eBRLER 
JURISDICTION 
The jurisdiction of the United States District 
Court to entertain appellant's application for a writ of 
habeas corpus was conferred by Title 28, United States 
Code, section 2241. The jurisdiction of this Court is 
conferred by Title 28, United States Code section 2253, 
wWhachemakes a final order in a habeas cer pmomproceceding 
reviewable in the Court of Appeals when, as in this 
case, a certificate of probable cause is issued. 
STATEMENT OF THE CASE 
A. Proceedings in State Courts 
On July 18, 1961, appellant Robert 0. Gilmore, Jr., 
was convicted in the Superior Court of Los Angeles County 


i 


upon his plea of guilty while represented by 
privately retained counsel, of the felony offenses 
Of rape and first degree robbery in viclation or 
California Penal Code sections 261.3 and 211, 
respectively. He was sentenced on the same date 
to imprisonment in the State Prison for the term 
prescribed by law (CT 83). 

Appellant did not appeal the above con- 
viction. Rather, approximately three years later 
he filed a petition for a writ of habeas corpus in 
the Superior Court of Monterey. That petition was 
denied without hearing on October 23, 1964. There- 
after, appellant filed a similar habeas corpus petition 
in the California Supreme Court which also was denied 
without hearing on May 12, 1965. Substantially the 
same factual and legal issues presented to the court 
below were raised in those petitions. 

On February 6, 1967, appellant filed a peti- 
tion for writ of habeas corpus in the Superior Court of 
Marin County. This petition was denied without opinion 
on February 7, 1967. In this petition appellant 
challenged the propriety of certain actions by the 
California Adult Authority. On February 24, 1967, 
appellant, asserting the same contentions that he had 
urged in his petition before the Superior Court of 
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Marin County, filed a petition for a writ of habeas 
corpus in the Supreme Court of California. This 
petition was denied March 8, 1967. 
B. Proceedings in the Federal Courts 

On June 18, 1965, anpellanteri@ecmasp- tition 
for a writ of habeas corpus in the United States 
Distriet Court for the Northern Districteoeecalit ornia, 
Seuthern Division (CT, Vol. 1, 2-432 8 AneGrdeusue 
Show Cause was issued by Judge Wollenberg of that court 
on that same date (CT, Vol. 1, 44), and on July 22, 
1965, appellee filed a return to the Order to Show 
Cause) (CTye vets 1, 28283 )¢ 

On August 18, 1965, the’Districrecourt issued 
an Order Discharging the Order to Show Cause and denying 
appellant's petition (CT, Vol, 1) 166-06. timely 
notice of appeal was filed by appellant on August 26, 
1665 (CT, Vol. 1, 169-181). Om Septempersipmlecs- an 
order was issued by Judge Wollenberg granting appellant's 
application for a certificate of probable cause and 
allowing him to appeal in forma pauperis (CT, Vol. 1, 
190). This Court reversed and remanded the case for 
determination of whether appellant's trial attorney 
Geceived appellant into entering a pleaner snail. 


Gilmore v. California, 364 F.2d) 916 (9th Cir. 1966) . 
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An evidentiary hearing was held in the 
Federal District Court on April 27. .cerm ole vol. Il, 
3-63). On October 27, 1967, Judge Wollenberg issued 
an order denying appellant's petitions or writ oF 
habeas corpus (CT, Vol. 1, 276-281). On November 27, 
1967, an order granting appellant's application for a 
certificate of probable cause was issued and appellant 
was allowed to appeal in forma pauperis (CT, Vol. l, 
314). 

APPELLANT'S CONTENTIONS 

1. Appellant's pleas of guilt were the 
Pesculy Of “unlawi ul coercien, 

2. California's kidnapping statute is 
unconstitutional. 

SUMMARY OF APPELLEE'S ARGUMENT 

Le Wels Walisioieilew Cowie i alinGliling wl yore IL ieiane 
entered his plea of guilt through no deception of 
his trial attorney should not be disturbed on this 
appeal. 

2. Appellant's remaining allegations are not 


pueperly before the court and are witnoun meric. 


ARGUMENT 
I 

THE DISTRICT COURT FINDING THAT 

APPELLANT ENTERED HIS PLEA OF 

GUILT THROUGH NO DECEPTION OF HIS 

TRIAL ATTORNEY SHOULD NOT BE 

DISTURBED ON THIS APPEAIE 

At the evidentiary hearing appellant's trial 
attorney, Gladys Tooles Root, testified that she had 
told appellant that she had been successful in reaching 
a compromise with the Deputy District Attorney. The 
compromise was to the effect that if appellant would 
plead guilty to the charge of first degree robbery and 
to the charge of rape, then he would not be charged 
with two attempted robberies, simple kidnapping, and 
kidnapping for the purpose of robbery (CT, Vol. II, 53). 
Mrs. Root further testified that she explained to 
appellant that the amended information which would 
contain the robbery and rape counts would involve the 
same complaining witness (CT, Vol. II, 53). Mrs. Root 
also testified that she had discussed thesiulienacure 
of the charges against appellant and went over each 
amendment of the information with him (CT, Vol. II 60- 
Gil). 
Prior to the compromise the District Attorney's 


Office was seeking the death penaltyewinis fact, coupled 


with her opinion that a conviction would be inevitable, 
led Mrs. Root to advise appellant to plead guilty 
(CT Vol IE, 54-56). Appellant accepted this advice. 
Seance tine. Merce 1OOt LeShIiled, = dad she cireaten to 
withdraw if appellant refused to plead guilty or did 
she promise him with a county jail sentence (cm VoL. 1 
Be) Bade 
Appellant contradicted Mrs. Root's testimony. 
However, the District Court, stating as follows, chose 
to believe her; 
"Petitioner's main contention and the 

question left open by the Court of Appeals 

for this Court to decide, is whether a ‘deal 

had been made between the judge, the district 

attorney, and petitioner's counsel that if he 

pleaded guilty to the rape and robbery charges, 

he would receive only one year in the county 

jar. Whie Court 2s or the Opinsen Thatne 

'Gdeal' as alleged by petitioner was ever made. 

The only 'deal' that was made was for petitioner 

te plead guilty to two ef The Seven counts of 

the second amended information in return for a 

dismissal of the remaining five counts, two of 

which involved kidnapping offenses. In fact, 


this is what occurred, and the Court of Appeals 


CG. 


has already stated that there is no element 
Gl wcoerec1 On in this situation. Gilmore v. 
People, supra, at p. 918. 

"Mrs. Root, his attorney, denied that 
any such deal as testified to by petitioner 
VeSsseVer mage] sretiploner must nave beer 
fully aware that no 'deal' had been made 
regarding the possibility of a one year county 
Jat senvence 2cuis shown by ethe transcrip. 
OF Procecdings wherein petitioner pleaded 
Ci bey anc wae ethereal Cer Ssenvcnced po. ric 
state prison. (Respondent's Exhibit B, 
introduced into evidence at the hearing). 
Petitioner waived his right to have a probation 
report and agreed to be sentenced immediately 
Pollowing his plea Ar ethis vile. bie vourt 
advised him that he would be sentenced to the 
state prison, that the law provided a peniten- 
Clary Sentence met. Sceliemineredwbtey thavert, 
as petitioner alleges, there was in fact a 
"“deal’, that he did not state anything at the 
time sentence was imposed. His testimony at 
the hearing herein was that he had been 


pivolved ne ogierecriminal proceedings, | Lt 


ey 


would seem, then, that he would know the 
difference between a county jail term and 
a state prison or penitentiary term." 
Cem 279-200). 
Meals aPabigyelaliaves Cue wae Walsigwile: Covlicu, SlaseiPceCl BE) slic 
is by substantial evidence, is binding on this Court, 
Root v. Cunningham, 344 Fl2d 1 (4th Cir. 1965) cert. 
Gen. 262°U.S. 666; Barber v. Gladden, 327 aed 10l 
(ota cir, 1964); Robinson v. Jommeton, 116 Rea 908 
(SernwGir ee 1O41) cert. den. si, Ss. 675. 
slimy 
APPELLANT'S REMAINING ALLEGATIONS 
ARE WITHOUT MERIT AND ARE NOT 
PROPERLY BEFORE THE COURT. 
Although this Court reversed the District 
Court's order for the limited purpose of holding an 
evidentiary hearing to determine whether appellant 
was deceived by his trial attorney (Gilmore v. 
California, 364 F.2d 916 (1966)), appellant has 
raised additional issues in his post hearing brief 
and in his brief on appeal. Accordingly, respondent 
submits that these issues are not properly before the 
court. Nevertheless, the new arguments are without 
Mei G 
Appellant questions the constitutionality 


of California's kidnapping statute (Cal. Pen. Code 
ae 


S9209)) in lient of United States v. Jackson, 262 
F. Supp. 716 (D. Conn. 1967) where it was held that 
the federal kidnapping statute (Title 18 U.S.C. 
§ 1201 (a)) denied a defendant his right to a jury 
trial. The reasoning of Jackson is that since under 
federal law in a conviction of kidnapping by the 
court a death sentence could not be imposed whereas 
ina jury trial it could, a defendant was uncon- 
stitutionally coerced into accepting a court trial. 
Aside from the fact that Jackson has been questioned, 
(See, Robinson v. United States, 264 F.Supp. 146 
(W.D. Ky. 1967), as the District Court properly noted, 
Jackson does not apply in California, for when a 
defendant enters a plea of guilt to a kidnapping 
charge, the court can impose a death sentence. People 
PemReeves, 64 Cal.2d 766 (1966). SAlse, as thesDistrict 
Court pointed out, the petitioner did not plead guilty 
to the kidnapping charge. That charge was dismissed 
after he pled guilty to the robbery and rape charges. 
Appellant in his brief filed in this appeal 
for the first time questions the adequacy of his trial 
Pomnsel. Nre. Root bestataed that she itnvestigcated 
all aspects of the case and advised appellant to accept 


a compromise which she considered a satisfactory 


alternative to the death penalty (CT Vol. II 54-56, 
60-61). That Mrs. Root was successful in obtaining 
an amended indictment which contained only two 
counts rather than six, one of which carried the 
death penalty, is most indicative of the fact that 
appellant's representation was no sham or mockery 
OL JUSwILOS & 

Appellant has not presented the question 
Gieume COnstituuionality of Calitormia's kidnapping 
statute or the adequacy of representation by his 
counsel at the state court proceedings. For this 
reason too, he is precluded from urging these 
contentions on this appeal. Schiers v. California, 
Beer ed 173 (9th Cir. 1964); Rose v. Dickson, 327 
teed 27 (1964). 

Appellant's additional allegations that 
he was "brow beaten," “inflicted with brutality" 
and coerced by the possibility of the death sentence 
itself have already been resolved against him by 
wimmemcourt. Gilmore v. California, 364 F.2d 916 
(oo Cir, 1966). 

CONCLUSION 
For the foregoing reasons, appellee submits 


that the order of the District Court should be affirmed 


lege 
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and the proceedings herein dismissed. 
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